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CRIMINAL PROPERTY CONFISCATION BILL 2000 
Standing Orders Suspension 

Resumed from 5 September on the following motion by Mr Barnett (Leader of the House) - 

That so much of the standing orders be suspended as is necessary to enable the House to - 

(a) forthwith consider a motion for pro forma amendments to the Criminal Property Confiscation 
Bill 2000 prior to the conclusion of the second reading debate on the Bill; and 

(b) consider in detail the Bill as amended pro forma, immediately following the second reading. 

Question put and passed with an absolute majority. 

Pro Forma Amendments 

On motion by Mr Prince (Minister for Police), resolved - 

That the amendments standing on the Notice Paper in the name of the Minister for Police be made pro 
forma.  

Amendments agreed to pursuant to the foregoing motion were as follows – 

Clause 7 

Page 4, line 18 - To delete “withdrawn” and substitute the following - 
“ cancelled or set aside  ”. 

Clause 9 

Page 6, after line 9 - To insert the following  - 

“ 
(a) the property vests free from all interests, whether registered or not, including trusts, 

mortgages, charges, obligations, estates and rights-of-way or other easements; 
”. 

Page 6, lines 12 and 13 - To delete the lines and substitute the following - 

“ 
obligations and estates, (except rights-of-way, easements and restrictive covenants); 

”. 
Clause 13 

Page 8, line 27 - To insert after “respondent;” the following - 
“ or ”. 
Page 8, line 29 - To delete “made; or” and substitute the following - 
“ made. ”. 
Page 9, lines 1 to 4 - To delete the lines. 

Clause 16 
Page 9, lines 25 and 26 - To delete  “directly or indirectly acquired” and substitute the following - 
“ wholly or partly derived or realised, directly or indirectly, ”. 

Clause 18 
Page 11, lines 5 and 6 - To delete “order or a crime-used property substitution”. 

Clause 34 
Page 19, line 13 - To delete “court” and substitute the following - 
“ Justice of the Peace ”. 
Page 19, after line 18 - To insert the following - 
“ 

(4) A freezing notice may be issued under subsection (3) for all or any property that is 
owned or effectively controlled by the person, whether or not any of the property is 
described or identified in the application. 
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(5) A freezing notice may be issued under subsection (3) for all property acquired after 
the order is made - 

(a) by the person; or 

(b) by another person at the request or direction of the first-mentioned person. 

(6) When considering an application for a freezing notice, a Justice of the Peace must —  

(a) consider each matter that is alleged by the applicant as a ground for issuing 
the freezing notice; and 

(b) if the justice decides to issue the freezing notice — set out in the notice each 
ground that the justice finds is a ground on which the notice may be issued. 

”. 

Clause 38 

Page 22, line 10 - To delete “takes effect” and substitute the following - 
“ comes into force ”. 
Page 22, line 14 - To delete “(3)” and substitute the following - 
“ (4) or (5) ”. 
Page 22, lines 16 to 24 - To delete the lines and substitute the following - 
“ 

(3) However, if the freezing notice was issued on 2 or more grounds, but a memorial has 
not been lodged under subsection (4) or (5) in relation to each of those grounds, the 
freezing notice continues in force as if it had been made on each remaining ground. 

(4) If a freezing notice under section 34(2) is in force for registrable real property, the 
applicant for the freezing notice must lodge a memorial with the Registrar of Titles 
if —  

(a) the freezing notice is cancelled under section 40; 
(b) the freezing notice is set aside under Part 6; or 
(c) the property is confiscated under section 6, 7 or 8. 

(5) If a freezing notice for registrable real property was issued under section 34(3) on the 
basis that a person has been or is likely to be charged with an offence, the applicant 
for the freezing notice must lodge a memorial with the Registrar of Titles if —  

(a) where the notice was issued on the basis of advice given under section 
34(3)(a) — the person is not charged with the offence within 21 days after 
the date of the freezing notice; 

(b) the charge against the person is disposed of; 

(c) the charge is finally determined, but the person is not declared to be a drug 
trafficker under section 32A(1) of the Misuse of Drugs Act 1981; 

(d) the freezing notice is cancelled under section 40; 

(e) the freezing notice is set aside under Part 6; or 

(f) the property is confiscated under section 6, 7 or 8. 
”. 

Clause 39 

Page 23, line 1 - To insert after “A freezing notice” the following - 

“ issued under section 34(2) ”. 

Page 23, after line 6 - To insert the following  - 

“ 

(3) A freezing notice for property (except registrable real property) issued under section 
34(3) on the basis that a person has been or is likely to be charged with an offence 
stops being in force as soon as one of the following happens - 
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(a) where the notice was issued on the basis of advice given under section 
34(3)(a) — the person is not charged with the offence within 21 days after 
the date of the freezing notice; 

(b) the charge against the person is disposed of; 

(c) the charge is finally determined, but the person is not declared to be a drug 
trafficker under section 32A(1) of the Misuse of Drugs Act 1981; 

(d) the freezing notice is cancelled under section 40; 

(e) the freezing notice is set aside under Part 6; or 

(f) the property is confiscated under section 6, 7 or 8. 

(4) However, if the freezing notice was issued on 2 or more grounds, but the notice has 
not ceased to be in force under subsection (3) or (4) in relation to each of those 
grounds, the freezing order continues in force as if it had been made on each 
remaining ground. 

”. 

Clause 40 

Page 23, line 11 - To insert after “notice” the following - 

“ issued under section 34(2) ”. 

Clause 43 

Page 24, line 24 - To insert after “order” the following - 

“ has been made in relation to the property, or ”. 

Page 24, line 27 - To insert after “whom the” the following - 

“ examination order, monitoring order or suspension ”. 

Page 25, after line 3 - To insert the following  - 

“ (a) a production order has been made against the person; ”. 

Clause 46 

Page 27, line 12 - To delete “issue of the notice” and substitute the following - 

“ making of the order ”. 

Page 27, line 16 - To delete “issue of the notice” and substitute the following - 

“ making of the order ”. 

Clause 47 

Page 28, line 16 - To delete “in accordance with” and substitute the following - 

“ under ”. 

Page 28, lines 18 and 19 - To delete “officer in charge of the police station specified in the notice” and 
substitute the following - 

“ DPP ”. 

Clause 48 

Page 29, after line 7 - To insert the following  - 

“ 
(3) However, if the freezing order was made on 2 or more grounds, but a memorial has 

not been lodged under subsection (4) or (5) in relation to each of those grounds, the 
freezing order continues in force as if it had been made on each remaining ground. 

”. 

Clause 49 
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Page 31, line 29 - To insert after “property” the following - 

“ (except registrable real property) ”. 

Page 33, after line 12 - To insert the following  - 

“ 

(6) However, if the freezing order was made on 2 or more grounds, but the order has not 
stopped being in force under subsection (2), (3), (4) or (5) in relation to each of those 
grounds, the freezing order continues in force as if it had been made on each 
remaining ground. 

”. 

Clause 50 

Page 33, line 21 - To insert after “93” the following - 

“ (2) ”. 

Clause 61 

Page 39, lines 21 to 27 - To delete the lines and substitute the following - 

“ 
(2) A person convicted of an offence under subsection (1)(c) is liable to a fine of $100 

000 or an amount equal to the value of the property, whichever is greater, or 
imprisonment for 5 years, or both. 

”. 

Clause 65 

Page 43, lines 16 and 17 - To delete “not exceeding $100 000 or imprisonment for a period not 
exceeding” and substitute the following - 

“ of $100 000 or imprisonment for ”. 

Clause 73 

Page 49, line 24 - To delete “functions” and substitute the following - 

“ powers  ”. 

Page 50, line 4 - To delete “functions” and substitute the following - 

“ powers  ”. 

Clause 82 

Page 56, after line 4 - To insert the following  - 

“ 
(b) the property is not effectively controlled by a person who made criminal use of the 

property; 
”. 

Page 56, line10 - To delete “paragraphs” and substitute the following - 

“ subsection ”. 

Page 56, line10 - To delete “(4)(a) and (b)” and substitute the following - 

“ (4)(a), (b) and (c) ”. 

Page 56, lines 13 and 14 - To delete “net proceeds of the sale” and substitute the following - 

“ value ”. 

Clause 84 

Page 57, line 9 - To insert after “set aside” the following - 

“ a freezing notice issued for property under section 34(3) or ”. 
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Clause 87 

Page 58, after line 7 - To insert the following  - 

“ 
(b) the property is not effectively controlled by a person who made criminal use of the 

property; 
”. 

Page 58, line 23 - To delete “net proceeds of the sale” and substitute the following - 

“ value of the property ”. 

Page 58, line 26 - To delete “(1)(a), (b) and (c)” and substitute the following - 

“ (1)(a), (b), (c) and (d) ”. 

Page 62, line 8 - To delete “net proceeds of the sale” and substitute the following - 

“ value  ”. 

Clause 96 

Page 63, line 20 - To delete “exercise” and substitute the following - 

“ perform  ”. 

Clause 98 

Page 64, line 15 - To delete “exercise” and substitute the following - 

“ perform  ”. 

Page 64, line 17 - To delete “exercise” and substitute the following - 

“ perform  ”. 

Clause 99 

Page 64, line 21 - To delete “exercising” and substitute the following - 

“ performing ”. 

Clause 101 

Page 65, lines 3 and 4 - To delete “on an application”. 

Page 65, lines 5 and 6 - To delete “to hear and determine an application” and substitute the following - 

“ in any proceedings ”. 

Page 65, lines 9 to 11 - To delete “to hear and determine an application in relation to property for a 
declaration or order of a kind listed in subsection (4)” and substitute the following - 

“ in proceedings under this Act in connection with property ”. 

Page 65, lines 14 to 21 — To delete the lines and substitute the following - 

“ 
(4) Despite subsection (3), a Local Court has no jurisdiction in proceedings for an 

unexplained wealth declaration or an examination order. 
”. 

Clause 105 

Page 67, line 11 - To insert before “plants” the following - 

“ prohibited ”. 

Page 67, line 11 - To insert before “drugs” the following - 

“ prohibited ”. 

Page 67, line 14 - To insert before “plant” the following - 

“ prohibited ”. 
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Page 67, line 14 - To insert before “drug” the following - 

“ prohibited ”. 

Page 67, line 17 - To insert before “plant” the following - 

“ prohibited ”. 

Page 67, line 17 - To insert before “drug” the following - 

“ prohibited ”. 

Clause 113 

Page 70, line 11 - To delete “a memorial of ” and substitute the following - 

“ an instrument relating to  ”. 

Page 70, line 13 - To delete “memorial” and substitute the following - 

“ instrument ”. 

Page 70, line 14 - To delete “a memorial of ” and substitute the following - 

“ an instrument relating to  ”. 

Page 70, line 20 - To delete “a memorial of ” and substitute the following - 

“ an instrument relating to  ”. 

Page 70, line 22 - To delete “memorial” and substitute the following - 

“ instrument ”. 

Page 71, line 1 - To delete “if a memorial” and substitute the following - 

“ despite any other law in force in Western Australia, if an instrument ”. 

Page 71, line 4 - To delete “memorial” and substitute the following - 

“ instrument ”. 

Page 71, line 11 - To delete “memorial” and substitute the following - 

“ instrument ”. 

Page 71, line 11 - To insert after “registered” the following - 

“ 
, or at the time that the dealing or purported dealing to which the instrument relates was carried 
out 

”. 

Page 73, line 4 - To delete “is to — ” and substitute the following - 

“ is to register the memorial. ”. 

Page 73, lines 5 to 7 - To delete the lines. 

Page 73, after line 7 - To insert the following new subclauses - 

“ 
(2) When a memorial of the confiscation of registrable real property is lodged under 

section 31(1) then, in addition to registering the memorial, the Registrar of Titles is 
to - 

(a) register the State of Western Australia as the proprietor of the property; and 

(b) endorse the certificate of title of the property to the effect that, when the 
memorial was registered, the property ceased to be subject to or affected by 
any interests recorded on the certificate of title, including caveats, 
mortgages, charges, obligations and estates (except rights-of-way, easements 
and restrictive covenants) to which it was subject immediately before the 
registration of the memorial, or by which it was affected immediately before 
the registration of the memorial. 
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(3) The Registrar of Titles may dispense with the production of any duplicate certificate 
of title or any duplicate instrument for the purposes of entering on the duplicate 
certificate or duplicate instrument any memorandum that would, but for this 
subsection, be required to be entered under the Transfer of Land Act 1893 as a result 
of registering a memorial under this Act or of doing anything else required or 
permitted by this Act. 

(4) If, under subsection (3), the Registrar of Titles dispenses with the production of a 
duplicate certificate of title or duplicate instrument - 

(a) the Registrar must endorse the certificate of title to the effect that the 
memorandum concerned has not been entered on the duplicate certificate of 
title or the duplicate instrument; and 

(b) any subsequent dealing in the property has effect as if the memorandum had 
been entered on the duplicate certificate of title or the duplicate instrument. 

(5) If, under subsection (3), the Registrar of Titles dispenses with the production of a 
duplicate certificate of title, then, on the application of the registered proprietor, the 
Registrar may cancel the certificate of title for which the duplicate was issued, and 
create and register a new certificate of title for the property. 

(6) The Registrar of Titles is not required to obtain the consent or direction of the 
Commissioner of Titles to perform a function conferred on the Registrar under this 
Act. 

(7) To the extent that a provision of this Act relating to registrable real property is 
inconsistent with the Transfer of Land Act 1893, the provision of this Act prevails, but 
this Act does not otherwise affect the operation of the Transfer of Land Act 1893 in 
relation to registrable real property dealt with under this Act. 

”. 

Clause 114 

Page 71, line 15 - To delete “freezing order or” and substitute the following - 

“ freezing notice or ”. 

Clause 132 

Page 82, line 3 - To delete “exercise” and substitute the following - 

“ performance ”. 

Page 82, line 5 - To delete “exercise” and substitute the following - 

“ performance ”. 

Page 82, line 9 - To delete “exercise” and substitute the following - 

“ performance ”. 

Page 82, line 11 - To delete “exercise” and substitute the following - 

“ performance ”. 

New clause 

Page 85, after line 15 - To insert the following  - 

“ 
139. Legal professional privilege withdrawn 

(1) A person is not entitled to contravene an order or requirement under this Act 
in relation to any information or any property-tracking document or other 
document, on the basis that the information, property-tracking document or 
other document is subject to legal professional privilege, or contains or is 
likely to contain information that would, apart from this subsection, be 
subject to legal professional privilege. 
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(2) A warrant under section 74 may be issued and executed in relation to a 
property-tracking document whether or not the document would, apart from 
this subsection, be subject to legal professional privilege, or contains or is 
likely to contain information that would, apart from this subsection, be 
subject to legal professional privilege.  

(3) Any information or property-tracking document or other document produced 
or obtained under or for the purposes of this Act, or any information in a 
property-tracking document or other document produced or obtained under 
or for the purposes of this Act is not inadmissible in any proceedings under 
this Act only because the information, property-tracking document or other 
document would, apart from this subsection, be subject to legal professional 
privilege. 

”. 

Clause 152 

Page 94, lines 8 and 9 - To delete “or crime-derived”. 

Page 94, lines 23 and 24 - To delete “or crime-derived”. 

Page 95, line 4 - To delete “or crime-derived”. 

Clause 159 

Page 99, line 3 - To delete “is taken to abscond” and substitute the following - 

“ absconds ”. 

Page 99, line 13 - To delete “is taken to abscond” and substitute the following - 

“ absconds ”. 

Glossary 

Page 101, lines 11 to 19 - To delete the lines. 

Page 102, line 20 - To insert before “order” the following - 

“ declaration or ”. 

Page 102, lines 21 and 22 - To delete the lines. 

Page 104, lines 15 to 17 - To delete the lines and substitute the following - 

“ 
(a) an ADI within the meaning of section 5 of the Banking Act 1959 of the 

Commonwealth; 

(b) the Reserve Bank of Australia; 

(c) a person who carries on State banking within the meaning of section 51(xiii) of the 
Commonwealth Constitution; 

(d) a society to which the Building Societies Act 1976 applies; 

(e) a registered society within the meaning of the Co-operative and Provident Societies 
Act 1903; 

”. 

Page 105, after line 23 - To insert the following  - 

“ 
“instrument”, in relation to a dealing with registrable real property, means —  

(a) a memorial under this Act; or 

(b) an instrument as defined in the Transfer of Land Act 1893; 
”. 

Page 106, after line 24 - To insert the following  - 

“ 
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“registration”, in relation to an instrument relating to a dealing in registrable real property, 
has the same meaning as in section 52 of the Transfer of Land Act 1893; 

”. 

Page 106, line 33 - To delete “order” and substitute the following - 

“ declaration ”. 

Page 107, line 3 - To delete “order” and substitute the following - 

“ declaration ”. 

Consideration in Detail 

Clause 1:  Short Title  - 
Mr McGINTY:  During some discussion earlier this week, the minister indicated something which I did not hear 
clearly, to the effect that trade unions could be the subject of some action under this legislation.  Will the 
minister explain how he envisages that might occur? 

Mr PRINCE:  It was in response to a not entirely - knowing his background - tongue-in-cheek interjection from 
the member for Peel that “Most in St Georges Terrace should fear this Bill”, implying that a good deal of 
criminality is involved in big business.  However, I made the point that the same could apply to other 
organisations which might well have members who are criminals and who, by reason of their criminally-derived 
income, contribute to an organisation.  However, I am not suggesting that a union or any other business would 
know that a person was a criminal.  In a sense, therefore, if this Bill is used to confiscate the wealth that person 
has acquired due to his criminal behaviour and, in a property sense as defined in the Bill, part of that wealth, 
whether through shares in a company or whatever, represents some interest in a trade union, a motorcycle gang, 
a bowling club or a business, all of those things can be taken.  I was merely making the point by interjection, in 
response to an interjection, that the legislation will apply not only to the top end of town, but also elsewhere. 

Mr McGINTY:  There has been some debate about the possible extent of the coverage of this Bill.  The minister 
has dealt in part with that in the comments he has just made to the House.  There was some comment that people 
such as the Bond family could be the subject of action under this legislation.  There was certainly some 
indication that finance brokers and their business partners could be the subject of action under this legislation.  
Could the minister indicate to the House those areas in which there has been any even informal consideration as 
to likely targets for this Bill?  I should image, for instance, that John Kizon might be someone who would come 
to the attention of the relevant officers in the office of the Director of Public Prosecutions.  With the exception of 
the minister responsible for handling this Bill, and perhaps the Premier’s brother, I cannot see too many other 
finance brokers who have gone bankrupt who might be the subject of action under this Bill, but, to aid in our 
general understanding of the intended impact of this legislation, I would appreciate the minister’s indicating both 
generally and specifically what he envisages to be the impact of this Bill.   

I ask that question because of a very enlightened and appropriate comment that was made by the DPP, where he 
indicated that he would not be seeking to use this legislation to do things that were out of step with contemporary 
values.  He said that in the context of brothels.  Quite clearly a brothel operates for an illegal purpose.  In most 
cases it would be arguable that the property would be crime-derived, and I do not think there would be any doubt 
about it being crime-used property.  That would leave brothels open to confiscation.  I saw a well-known madam 
from Kalgoorlie on television last night who had just put up some multimillion dollar development in Kalgoorlie. 

Mr Prince:  It was her manager who was on television, if you watched the same program as I did. 

Mr McGINTY:  It was a terrible program so I will not tell the minister which one I saw. 

Mr Prince:  The program was Men Down Under. 

Mr McGINTY:  Yes.  The DPP has said that he would not seek to use this legislation to enforce or to give 
efficacy to outmoded legislation in an area in which the law was quite deficient, such as in the area of brothels.  I 
was heartened by that.  However, it then gives rise to a problem of whether this law will be selectively enforced.  
That is the problem that we have with the discredited containment policy and the like. 

My question to the minister, to which I would certainly appreciate some detailed response, is:  Who are those 
who have been identified either in general or specific terms as being the people who are likely to be targeted 
with this legislation? 

Mr PRINCE:  My information as at today is that no list has been prepared.  No particular groups, organisations 
or individuals have been in a preliminary sense put up as potential targets that I know of. 

Mr McGinty:  What about finance brokers? 
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Mr PRINCE:  If such work has been done within the Police Service, I would not be expected to be told about it 
either.  I do not think I should be, to be honest, and I do not honestly think that the member for Fremantle should 
either.  

Mr Kobelke:  Not even by category? 

Mr PRINCE:  I meant by individual.  Regarding categories, clearly those who are identified as having wealth for 
which there is no known legitimate income and those who are suspected or “known” in the general parlance to 
be major drug dealers would be very close to the top of any list that should be prepared, in my opinion.  Whether 
that includes any people whom the member for Fremantle has named remains to be seen, to be blunt, but that is 
where I think we should start. 

Incorporated in what I have just said are the activities of some of the outlaw motorcycle gangs, because it is well 
known that they are significantly involved in the amphetamine trade, and there is no reason on earth why they 
should not be examined in detail to see whether this legislation, assuming it passes, will be used in relation to 
their criminal activities.  That of course raises a problem because members of those clubs are probably not 
engaged in criminal activities, and some are.  Some of the wealth of the club can probably be said to have been 
legitimately derived and some certainly could not be so described, which points to the complexity of making this 
law work when one seeks to apply it.  The sort of proposition I have just put will apply to most and it will be the 
rarity where one can say that the totality of this wealth, whether it be real estate, buildings, motor car or whatever 
the case may be, is totally derived from an illegal activity.  It will be a mixture, so it will require a great deal of 
information and hence a number of people doing the analysis of it to work out what is and what is not 
confiscable.  Then the seizure is made, then there is the confiscation, then there is an objection and then there is a 
court process.  That is what I suspect will happen. 

At the top of any list that was prepared, if I had anything to do with it, would be those involved in drugs and 
drug trafficking in a major sense, then those who are involved in major fraud, because major fraud involves a lot 
of money and it should be possible to identify those who have gained significantly as a result of that but the late 
Laurie Connell perhaps would have been a classic case.  Whether the Bond family is one to be considered is 
speculation, I do not know.  I have not read either of Mr Barry’s books, although I have been encouraged to do 
so and I probably will.  Whether that is a legitimate target, I do not know at this time, and there may well be 
others like that.   

When we get into the finance brokers’ area, Grubb as I understand it from reports I have seen of his sentence and 
so on, used some of the money which he stole in order to fund a lifestyle.  He also used some of the money that 
he stole for purposes other than personal enrichment.  In that sort of case there is no benefit, frankly.  If this law 
were on the statute books now, there would be no point in using it against Grubb because the man is bankrupt in 
any event and everything that he had has been seized by either his trustee in bankruptcy or under some form of 
insolvency in the companies which he controlled.  In other words, one way or another, he has been stripped of 
everything he had.  In a selective sense we will not use this legislation where there is some other process that in 
effect achieves the same end.  Insolvency - whether it be insolvency of a corporate structure or bankruptcy of an 
individual - may well achieve the same end that we seek to achieve here.  It is where that does not happen that 
this Bill fits very nicely, because it is where the person is not insolvent, has significant wealth and has no income 
that can justify the acquisition of that wealth that this law is triggered.  

The DEPUTY SPEAKER:  I remind members of the Speaker’s ruling on the short title; namely, that it is to be a 
short debate and should not go on indefinitely. 

Mr WIESE:  Like the member for Fremantle, I am trying to understand some of the basic parts of the legislation 
before we get into the real content.  The minister has raised what I believe is one of the crucial issues regarding 
this legislation; that is, how far it reaches.  The minister commented about the proceeds of crime.  They are 
exactly that now, considering that Mr Grubb has been convicted.  We are talking about the proceeds of crime 
resulting from the operations of that person. As the minister intimated, a lot of those funds may have been used 
to pay interest to other persons.  Those payments would appear to have been payments that are the direct result 
of the criminal operations of Mr Grubb.  Does this legislation reach so far as to chase those payments that were 
made from criminally-derived income, in this case, payments being made as interest?  That is one of the critical 
questions that the House must understand before we get too far into this committee debate.  

Mr PRINCE:  My advisers indicate that the legislation would be capable of being used in those circumstances.  
First, at the risk of sounding repetitive, if Grubb, a finance broker, has taken money from one person and has 
applied it by way of interest payments to another because of a defaulting borrower, the person who is receiving 
the interest payments not knowing that the borrower has defaulted, in other words, thinking that he is receiving 
money to which he is entitled, would be an innocent third party.  Because the finance broker conducted a 
criminal act in the misappropriation of those moneys it is possible for those moneys to be seized from the person 
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who has received them.  However, if a person who received them has used that money as disposable income to 
live, there will be nothing to seize.   

Secondly, there will obviously always be discretion as to whether the law should apply in those circumstances.  I 
would expect that, given the circumstance I have just described, it would not.  That does not mean that the civil 
law does not take over on the basis that moneys have been paid that should not have been paid and there should 
be a repayment.  Putting it bluntly, those are matters that, with regard to the finance brokers, whether we are 
talking about Grubb, Global or Jamieson, will be sorted over the next few months.  I do not know whether those 
payments can be traced and legal and civil action can be taken to recover them..  In that circumstance, it is 
probably best left to the civil courts to determine, because someone who has received an interest payment that 
was not a true interest payment has not been culpable of a criminal activity.  I am assuming they are innocent 
third parties.  The criminal confiscation legislation would not be the only way we try to take from them that 
which they have innocently received. 

Mr McGinty:  This legislation does that.  

Mr PRINCE:  It could; however, there is discretion.  The DPP has quite rightly said -  

Mr McGinty:  There is no discretion in the court.  

Mr PRINCE:  No, but the discretion applies in the decision by the DPP to impose the operation of the law on that 
set of circumstances.  If the DPP judges not to do that, I would agree with him or her.  That would be a proper 
exercise of the discretion of a prosecutor, empowered by this Bill with significant power, and also significant 
discretion.  I do not have a problem with that. 

Mr Wiese:  Surely once that process is started the judge has no discretion.  

Mr PRINCE:  The DPP has discretion to not commence the process of seizure. 

Mr Wiese:  Once the process has started, however, the court has no discretion and it is then the instrument that 
follows up the payments and the money trails.  

Mr PRINCE:  One would expect that the innocent third party would make an objection under part 6.  It would 
then get into interesting definitions of property and innocence in the sense that is described in part 6.  If, in the 
circumstances we have been discussing, the DPP chooses not to proceed, that is a great thing.  If, on the other 
hand, an outlaw motorcycle gang or some criminals were using a brothel to do things outside community norms, 
for example, to market drugs, there would be no reason for the DPP not to proceed. 

Mr McGinty:  What about selling sex?  

Mr PRINCE:  There never has been a law in this country or in Britain that has made that an offence.  

Mr McGinty:  Is it an offence to manage premises for the purposes - 

Mr PRINCE:  Keeping premises for the purposes of living off the earnings of soliciting is the traditional offence 
that keeps bawdy houses under the Criminal Code.  Now that the Government has at last changed the code, 
streetwalking, street soliciting and the involvement of children in prostitution are all offences.   

Mr McGinty:  Are they all confiscation offences?  

Mr PRINCE:  Yes, they are, although I cannot think of a circumstance where anybody is likely to use them as 
confiscation offences because the amount of money involved is so small.  The prostitutes are more to be pitied 
than prosecuted.  

Mr KOBELKE:  I would like to seek some further assurance on this matter.  As the member for Fremantle 
indicated, not only does the DPP have discretion in the application of this law, but also potential exists to be 
selective in terms of the area in which it should be applied.  For good management one would need to be 
selective.  Because the legislation is so wide ranging - I am speaking particularly about cases where property is 
confiscated but there is no conviction, which is the area the Opposition is worried about - there must be publicly 
stated guidelines or prosecution principles under which this discretion is to be used.  I accept the guidelines will 
change from time to time, however, we must have an assurance that the legislation will not be used as a sweep-
all net to pick up people for relatively minor offences which warrant a penalty of, for example, two years’ jail, 
whereby such matters would be seen to be outside what may be accepted public standards at the time.   

I hope the guidelines laid down by the DPP will advise the public that this legislation is being used to target 
people involved at the upper ends of the drug distribution network, organised crime or finance broking where 
that is appropriate.  The Opposition would like to see the legislation used to target major areas of crime, because 
that was its intent, rather than as a sweep-all that suddenly picks up mums and dads because they have children 
who have drug addictions or, as the minister indicated yesterday, against unions.  If a union official is convicted 
of an offence, that is a different matter if it relates to union finances.  The difficulty in what the minister said 
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yesterday is that people could infer that an anti-union government, as this Government is seen to be, could 
decide to make things difficult for unions with this legislation by freezing or confiscating their assets.  I am 
pointing out a situation that people have good grounds to fear, and I want the minister to allay those fears.  
Because the actions of this Government have been very anti-union - there is not much doubt about that, and the 
minister can argue that it has good reason for it - the legislation is seen internationally as being anti-union.   

There is some fear about the comments the minister made yesterday. Interjections made by the minister do not 
always convey exactly what he means.  The tone of what the minister said yesterday was more of a tit for tat 
response that if the Opposition is going to get stuck into business, the Government will get stuck into unions.  
The minister has stepped back from that statement, and I hope that he clarifies it further.  This legislation should 
not be used as a sweep-all in all sorts of areas rather than targeting major areas of crime where large amounts of 
money are involved.  It may sweep up smaller players on the edge, but it should target major crime.  I hope that 
within the DPP’S guidelines, whether they be regulatory or based on prosecution policy - I assume they will be 
laid down by the DPP - it will be understood that that is how the legislation will be used and that it must not be 
used for reasons other than those that can be clearly stated and rationally defended as targets for it.   

That target will shift from time to time.  No-one would have thought two years ago that finance brokers would be 
the target of this type of legislation.  That may now be appropriate.   

Mr Prince:  And it may not be. 

Mr KOBELKE:  Sure.  If that decision is made, it should be publicly stated that it is now a target of the 
legislation.  We should not see the measure sweep into other areas.  If the Government has a laissez faire 
approach to the prostitution industry - not whether prostitutes gets involved in drugs, but straight prostitution - it 
can be caught by the legislation if targeted.  It should be stated to be the case, and not be caught up in a 
secondary way because it suits a political or other purpose. 

Mr PRINCE:  What I know about the 345 finance broker charges -  

Mr McGinty:  So far. 

Mr PRINCE:  So far.  It is not only finance brokers, as valuers and borrowers are involved as well.  Some people 
may have enriched themselves - that is wealth we would want to take, if convicted - as a result of criminal 
activity.  I give the example of Grubb, and I understand Jamieson has done so also.  He has taken money 
unlawfully, arguably illegally, and given it to somebody else.  He has not enriched himself.  He may have taken 
small amounts, and a large amount was passed onto a third party.  This is based on my state of knowledge at the 
moment.  If that were the case, I would not expect finance brokers to be targeted under the legislation because 
their enrichment is nil or minimal.  They may be caught in some other way.  Grubb is personally bankrupt, his 
company is insolvent or whatever the case maybe.  There is no money to get at.  That may or may not be the case 
with others, and one see what the court process does with the charges.  Put that to one side.  The member for 
Peel made the comment about the big end of town on St George's Terrace as though they were all criminals. 

Point of Order 

Mr McGINTY:  I wonder whether you would ask those to your right to keep the noise down, Mr Acting Speaker, 
as it is difficult to hear the minister.  

The ACTING SPEAKER (Mr Masters):  I am advised that members in the House are having difficulty hearing 
the minister speak.  I ask for a reduction in volume. 

Mr McGINTY:  You might give Mr Speaker a first warning! 

The ACTING SPEAKER:  I will reserve judgment. 

Debate Resumed 

Mr PRINCE:  The member for Fremantle will have fun at question time! 

The member for Peel implied by interjection that those at the big end of town are all crooks. 

Mr Kobelke:  He said that a few people on the Terrace would have problems. 

Mr PRINCE:  He may be right.  I made the rejoinder that a few people in unions may have problems too. 

Mr Kobelke:  You said that they would have problems. 

Mr PRINCE:  The member should not read too much into the semi-jocular interchange.  

A union as an organisation may break the law and enrich itself; the classic example would be standover tactics:  
A building site will not go ahead unless the builder pays the union a sum of money.  That may be a course of 
conduct that takes place over time.  Hoffa was one of the more celebrated cases in the Unites States.  One might 
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say that the organisation, whether it be a union or a motorcycle gang, has wealth for which no legitimate income 
accounts.  Therefore, it will be targeted.   

The first target as far as I am concerned will be those who have enriched themselves through drug dealing and 
the manipulation of drugs into this State and their sale.  I do not refer to the street dealer or the user-dealer; 
namely, those pathetic people, which I mean in a literal way.  The targets will be those who never touch the 
drugs and acquire a monumental amount of wealth as a result of their dealing.  They structure their affairs in a 
way to make them difficult to catch.  Those people should be the first and number one target of the legislation.  
The consequence of their actions is a tide of human misery down the chain, and a phenomenal amount of crime 
committed by people feeding their addiction.  If one can take away the motive of the large dealer - that is, the 
acquisition of wealth - it will have a flow-on effect.   

The previous Director of Public Prosecutions and Mr Cock have published prosecution guidelines.  The details 
are well known.  Its principle is a basic public interest test.  I expect the same form of guideline to be published 
by the Director of Public Prosecutions regarding this legislation.  Public interest will be an overriding factor in 
dictating how the guidelines are written.  They may not be written quickly, and may be formulated as the 
Director of Public Prosecutions and the police decide who they will have a go at with the legislation.  One will 
inform the other.  

Mr KOBELKE:  I seek a further assurance and information on application to unions.  I return to the minister's 
example.  If a union official was involved in thuggery, and was able to be convicted of that activity, the law is 
open to recoup the money paid over in such instances. 

Mr McGinty:  A real example is technically extortion in recovering money on their behalf. 

Mr KOBELKE:  I will come to that.  An employee may be due entitlements that the employer does not wish to 
pay.  The recovery through normal processes, such as the Department of Productivity and Labour Relations, is 
not likely to be effective.  Therefore, the union rightly seeks to use its collective muscle to say that the 
entitlement must be paid.  A smart lawyer representing the employer could paint the picture of extortion.  A legal 
battle would ensue on whether it was a valid claim for non-payment of entitlement.  The Opposition is worried 
about that aspect.  It is not proof of offence, but only an allegation.  If the legislation applied in such areas, it 
would be outside the expected scope of the legislation.  We need an assurance that it will not be applied in such a 
way. 

Mr PRINCE:  I now understand the member's point.  There is no intention that the law should be applied in those 
circumstances.  If a union was taking legitimate industrial action on behalf of one or a class of its members and 
seeking an underpayment, it would not be the subject of application of this law.  It would be a public action.  
One might wind up with a strike related to that employer or industry.  It of itself would not be criminal activity.  
It is not that an allegation even of extortion would trigger the law. 

Mr Kobelke:  What if the allegation were made? 

Mr PRINCE:  The smart lawyer for the industry group or employer may allege extortion applying section so and 
so of the Criminal Code.  That would not be enough.  It must be in all probability, or more likely than not, to use 
the plain English, that an offence has been committed.  That judgment is in the mind or in the hands not of the 
employer or the lawyer, but the Director of Public Prosecutions and the police. 

Mr Kobelke:  The point is that the freezing process can be initiated before the judgment is made. 

Mr PRINCE:  Regarding my involvement, the Minister for Police has limited power of involvement with 
operational matters with police, and no-one has operational involvement with the Director of Public Prosecutions 
as the office has statutory independence.  I say, as unequivocally as I can, that the sort of scenario the member 
has put should not be the subject of this law, because it would be wrong to do so.  There are far bigger fish to fry 
than this.  Unions and employers will sort themselves out in the Industrial Relations Commission, by negotiation 
around the table, or in other ways.  We are after people who have derived monumental wealth from criminal 
activity - whether that be by a course of activity over time or by one scam on the Internet, I do not care - where 
there is no legitimate explanation for that wealth, and where it is more likely than not that offences have been 
committed.  Drugs are the classic example.  Another example is the use of the Internet to commit fraud, not 
necessarily credit card fraud, but fraud which crosses state and international boundaries.  I do not know whether 
that area will take over from the wealth that people can derive from selling drugs, but it is an area in which I, and 
I know the police not just here but across Australia, would like to set some targets.  Those are two areas where 
this legislation is highly desirable.  In the case of corporate fraud, again, it must be more likely than not that an 
offence has been committed.  I cannot say whether that would apply in cases like the Bond situation, because I 
do not know those cases well enough; and what information I do have is as part of a cabinet subcommittee 
dealing with civil litigation, and I am not prepared to discuss that.  Examples have come and gone in the past 
where if this law had been in place, we would have used it.  The current and ongoing examples are very much in 
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the area of enrichment as a result of trafficking in drugs, and in the area of large-scale fraud, whether it be a one-
off event or a course of conduct over time.  The scenario of a union engaging in legitimate industrial action on 
behalf of a member or group of members is not something for which this law should ever be used.  That is my 
opinion, and I am happy to express that publicly.   

The ACTING SPEAKER (Mr Masters):  I have been reminded by the Deputy Clerk that the debate on clause 1 
should be short and concise and should not be a general debate.  I would like to progress consideration in detail, 
so I ask members to pay attention to that previous ruling of the Speaker.   

Mr WIESE:  I am certainly relating my comments to the short title, because we are talking about the confiscation 
of property and are trying to clarify some of the guidelines.  In drawing up this legislation, the Government must 
have examined all the avenues by which this legislation could be bypassed.  It seems to me that, likewise, the 
people who will be targeted by this legislation would also be doing that and probably would have been doing that 
since this legislation hit the floor of the Parliament two and a half months ago.  Has the Government identified 
any means by which this legislation could be bypassed?  It appears to me that a person who was involved in 
criminal activity would take every step possible to transfer his wealth offshore before this legislation became 
law, because the State Government could then not lay its hands on it, and that person would then conduct all his 
operations onshore by way of leased and rented property and vehicles.  

Mr PRINCE:  In order for this legislation to work, we need to have access to the wealth; and if there is a tract of 
land in Western Australia or movable property in Western Australia, we can get it.  However, if some bright 
spark were able to accumulate a significant amount of money and move it through the banking system to Hong 
Kong, the Channel Islands or the Cayman Islands, or ultimately to Zurich or Liechtenstein, where bankers’ 
confidentiality was paramount and we could not get behind the bankers' veil, that wealth would be difficult to get 
at, although not impossible, because we would need to get evidence that that had happened.  I know from my 
membership of ministerial councils that deal with things like the National Crime Authority that some of the 
commonwealth laws about the amount of cash that can be moved in and out of the country are very useful.  The 
amount of money that triggers a flag is $10 000, so an enormous number of transactions, particularly to places 
like Hong Kong, are for $9 900.  There are ways around it, because people can move wealth if they keep it in a 
liquid form as opposed to real estate or substantial personal assets.   

If a person who had derived significant wealth from criminal activity that had not taken place in this State 
brought that wealth to this State, we would get a windfall if we could grab it.  However, if a person who had 
derived significant wealth from criminal activity in this State had managed to get that wealth out of the State 
before we could get hold of it, we would lose.  However, that person would not be able to use that wealth in this 
State; and if that person did bring any of that wealth back here, we would take it, which effectively would mean 
that person would need to leave the State.  I would rather that person was behind bars, but the second best thing 
in those circumstances would be to not have that person in this State to carry out criminal activity.  The only way 
that person could avoid that would be by shifting the wealth out of this jurisdiction.   

We do not believe that the procedures under part 6 for objection to confiscation, innocent third parties and so 
forth could be used by a person to obfuscate and conceal wealth that could otherwise be seized.  I say that with 
some confidence.  This Bill has taken a long time to reach a conclusion, a lot of people have looked at it, and the 
Director of Public Prosecutions is the instructing officer.  However, that does not mean that someone will not try 
to find a loophole. 

Mr Wiese:  It would seem that as a result, a lot of innocent person will be sucked in. 

Mr PRINCE:  It will depend on how innocent they are.  With regard to leased property, we will take the value of 
the lease and not necessarily the leased property, so an innocent third party will not be prejudiced in that sense. 

Mr McGinty:  I do not think that is right.  It is the capital value of what is leased, not the value of the lease. 

Mr PRINCE:  If a person is leasing a house to grow drug crops, it will be the value of the house, not the value of 
the lease.  We will deal with that in detail when we get to that part. 

The ACTING SPEAKER:  I remind members again that the short title is not the opportunity for a broad-ranging 
debate.  

Mr PENDAL:  The second reading speech states that this Bill will replace the Crimes (Confiscation of Profits) 
Act 1988.  Where in this Bill is that Act repealed?   

Mr Prince:  It is not in this Bill.  It is in the consequential provisions Bill, which I second-read yesterday.   

Mr PENDAL:  Does that mean this is a cognate debate?   

Mr Prince:  No.  It would have been nice to do that, but it did not happen that way. 
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Mr PENDAL:  How can we replace an Act but not repeal it? 

Mr Prince:  We will be repealing it.  

Mr PENDAL:  We will not repeal it by this Bill. 

Mr Prince:  No, by the Criminal Property Confiscation (Consequential Provisions) Bill before that.  

Mr PENDAL:  We are not dealing with the Criminal Property Confiscation (Consequential Provisions) Bill, so 
how can we repeal something when there is no provision for its repeal?   

The ACTING SPEAKER (Mr Masters):  I am advised it is not my role to give legal advice to members in this 
place, and the Chamber can do as it chooses. 

Mr PRINCE:  The courts will settle the issue where two pieces of legislation are incompatible .   

Mr Pendal:  This is the place to sort it out.  We have only one Bill before us and it has nothing to do with the 
Criminal Property Confiscation (Consequential Provisions) Bill.  

Mr PRINCE:  In the second reading speech I stated that the Crimes (Confiscation of Profits) Act 1988 would be 
repealed.  The Bill that will effect that was read into the Chamber yesterday.  Assuming both Bills pass, they will 
be proclaimed on the same day.  The effect will be the repeal of the 1988 Act and the enactment of this Bill.  I 
am sorry we were not able to bring the Criminal Property Confiscation (Consequential Provisions) Bill in at the 
same time as this Bill.  

The ACTING SPEAKER:  The member for South Perth, with a relevant comment. 

Mr PENDAL:  We are dealing with legislation that has been ill-prepared.  We did not have a Criminal Property 
Confiscation (Consequential Provisions) Bill until yesterday, yet we were told about six weeks ago that this Bill 
would repeal the 1988 statute.  Therefore, the second reading speech is quite misleading, because we are not 
repealing the Act and we were not given the facility until yesterday by which we could repeal the 1988 statute.  I 
repeat what I said in the second reading debate on Tuesday.  This is evidence of the ill-preparedness of this 
legislation and the way in which it has not been thought through.  I do not care whether this Bill came from the 
Director of Public Prosecutions; he does not have to legislate and has a different function under our system of 
law.  A provision in this Bill refers to sham transactions.  We are dealing with a sham Bill.  We cannot repeal an 
Act in these circumstances.  It is an impossibility.  It underlines how ill-prepared is this legislation.  Once again 
the Parliament is being asked to put its imprimatur on it.  I am pleased to say that it will not have my imprimatur.  
One of the things I learnt from the late member for Floreat, Hon Andrew Mensaros, was that every time the 
Parliament seeks to legislate quickly to impress people and show them that we are doing something, it mucks it 
up.  It has mucked it up again.  

Mr Baker:  It has taken three and a half years. 

Mr PENDAL:  If it has taken three and a years to prepare something that is a muck-up, it is an indication that the 
people who prepared it in the first place ought to go back to bubs lessons in parliamentary drafting.  To think that 
the Director of Public Prosecutions has been involved in it makes it even worse.  It has taken three and a half 
years to find out that on resuming the debate on the Bill on Tuesday we needed another Bill, allegedly to repeal 
the 1988 statute that the minister thought we were repealing six weeks ago.  I reckon it is a sham.  Every time the 
Parliament is asked to do things in a rush, it mucks it up.  I understand what the Government is trying to achieve.  
I have no objection to taking all reasonable measures in our society to get at people who involve themselves in 
the scourge of drugs and the like.  However, there is a good way to do that and a bad way, and we are doing it in 
the bad way.  We are dealing with a second reading speech that says we are replacing one statute, when we are 
not.  We do not know how quickly the Parliament will deal with the Criminal Property Confiscation 
(Consequential Provisions) Bill.  I said on Tuesday that when the debate began four to six weeks ago, it was 
relatively simple, albeit that it has become embroiled in a debate over some very ill-advised provisions.  When 
the second reading speech was read into the record by the parliamentary secretary a few weeks ago we thought, 
at the very least, we were dealing with a Bill that had a start and a finish.  We now find that the Government saw 
it as being so inadequate that it needed 16 pages of amendments and a Criminal Property Confiscation 
(Consequential Provisions) Bill.  The member for Joondalup has the cheek to tell me by way of interjection that 
it has been worked on for three and a half years.   

Mr Baker interjected.  

Mr PENDAL:  The member for Joondalup has underscored my point that if the Government has taken three and 
a half years to produce a Bill which has the level of flaws in it that this Bill has, everyone associated should hang 
their heads in shame.  

Mr PRINCE:  I rise in defence of parliamentary counsel and the DPP.  The cabinet decision for this law was 
made six years ago.   
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Mr Pendal:  It is getting worse.  

Mr PRINCE:   The Bill has been long and carefully considered.  

Mr Pendal:  Not carefully enough if you have 16 pages of amendments and the Criminal Property Confiscation 
(Consequential Provisions) Bill, which the minister did not know about two days ago.  

Mr PRINCE:  Mr Cock has driven the Director of Public Prosecutions for the past two years.   

Mr Pendal:  He does not legislate.   

Mr PRINCE:  I know. 

Mr Pendal:  It reflects on him and his professional capacity if legislation is as deficient and as flawed as this Bill.  
Does it mean we might wait another week and find another bunch of deficiencies in it? 

Mr PRINCE:  No.  

Mr Pendal:  Can the minister be sure of that, because he was not sure a few weeks ago that we would have 
another 16 pages to amend his own Bill before we even started to debate it.  The Bill should be withdrawn; they 
should start again.   

The ACTING SPEAKER:  The point has been made, and the minister has the floor.   

Mr PRINCE:  The second reading speech was made on 29 June, nearly two and a half months ago.  It has been 
available for examination and briefing.  I appreciate the member for South Perth has been unwell in that period.  
It is common practice and good practice, to have a consequential provisions Bill which tidies up and deals with 
things like repeals of Acts.  It is also right and proper to state in the second reading speech for the major Bill the 
objects of the Bill.  Among other things it says this Bill seeks to replace the Criminal Property Confiscation 
(Consequential Provisions) Act 2000 and part 4 the Misuse of Drugs Act 1981.  That is an expression of intent 
and the Criminal Property Confiscation (Consequential Provisions) Bill is the way the intent will be put into 
place.  

The ACTING SPEAKER:  I am becoming reluctant to give the call to other members.  For the third time, I 
remind members that the short title debate is not supposed to be broad ranging.  Member for Fremantle, I hope 
you will not go into a broad-ranging debate.  

Mr McGINTY:  The Acting Speaker has given me the call.  Thank you. 

The ACTING SPEAKER:  I remind the member for Fremantle I have the power to remove the call.   

Point of Order 

Mr KOBELKE:  I understand that the Acting Speaker is trying to ensure that we make progress.  The feeling 
from both the Labor Opposition and Independents is that this is a very important debate.  There has been no 
repetition to date of what must be brought before the Chamber on this debate.   

The member for Fremantle was given the call by you, Mr Acting Speaker.  He did not even get one sentence out 
before you started to give him a direction.  The debate is progressing and it is an important debate.  I hope that 
the member for Fremantle can have his five minutes and you will listen to him before you try to guide the 
Chamber, if you believe we are involved in debate which is unduly repetitious or not to the point of the clause. 

The DEPUTY CHAIRMAN (Mr Masters):  I thank the member for Nollamara.  This is not a point of order.  I 
point out to the members for Nollamara and Fremantle that after I had given the call to the member for 
Fremantle, his first words were to acknowledge he had the call and I reminded him that I am able to remove that 
call. 

Debate Resumed 

Mr McGINTY:  When the Bill was announced on the front page of The West Australian I recall that the article’s 
subheading said the Bill would be directed at finance brokers.  I understand the political reason for saying that, 
although I do not believe it is as extensive in its practical application to the finance broking industry as the 
political circumstances at the time dictated it could have been.  I shall deal with that issue, given that it has been 
stated publicly to be one of the targets of this legislation, and with the circumstances of Mr Leon Jamieson, 
without intending to prejudice in any way any charges which may be laid against him.  However, as the minister 
knows, this Bill does not require charges to be laid. 

Mr Prince:  It requires a belief that more likely than not an offence has been committed. 

Mr McGINTY:  On the basis of the minister’s and my knowledge of what has occurred, I believe we are both of 
the view that it is more likely than not that fraudulent conduct is involved in Mr Jamieson’s case. 

Mr Prince:  Yes. 
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Mr McGINTY:  And therefore the requirements of this Bill will apply. 

Mr Prince:  I would not have made a complaint to the police if I had not been of that view. 

Mr McGINTY:  Yes.  It appears that this legislation could be used extensively against the minister in relation to 
Mr Jamieson.  He may in fact be the first person against whom this legislation is used.  It appears that he 
conducted his finance broking business which involved, more likely than not, fraudulent behaviour, in premises 
in which the minister has an interest. 

Mr Prince:  No, I do not.  He is in the other building. 

Mr McGINTY:  Frederick House. 

Mr Prince:  He is in the other building. 

Mr McGINTY:  Another part of Frederick House which is strata titled. 

Mr Prince:  No.  There are two buildings with two separate titles.  They amalgamated and strata titles were 
issued for each of the tenancies.  He was in the second building that was built five years after the first. 

Mr McGINTY:  Separating out the minister from having an interest in that property, that part of Frederick House 
was crime-used property because Mr Jamieson was engaged in finance broking activity in that building. 

Mr Prince:  Yes. 

Mr McGINTY:  Therefore, that part of the Frederick House buildings, if there are two of them, would be liable 
for confiscation under this Bill as crime-used property.  The minister may comment on that matter when I have 
completed my analysis of it.  Secondly, he received or handled tainted money or the proceeds of his criminality 
in that he passed on that money. 

Mr Prince:  No, I do not believe that is right. 

Mr McGINTY:  Perhaps I could finish my analysis before the minister comments on it. 

Mr Prince:  The money became tainted as a result of his activities, not prior to his putting his hands on it. 

Mr McGINTY:  That is fine.  He dealt with money in a fraudulent way; therefore, it was tainted money.  Money 
obtained by fraudulent means and used to pay the minister’s former law firm, Haynes Robinson, for legal work 
done would constitute either criminal benefits or crime-derived property. 

Mr Prince:  That is a possible logical line of reasoning.  I have not been involved in the practice since 30 June 
1993. 

Mr McGINTY:  I am asking the minister how the Bill will operate.  There are three possible headings under 
which the activities of Mr Jamieson can be attacked using this legislation, if it is passed in its current form:  
Crime-used property, crime-derived property and criminal benefits.  I will ask the minister about that when we 
reach clause 4 in a few minutes.  Matters such as payments to lawyers for legal work done is tainted money, 
therefore Haynes Robinson is at risk of having its property confiscated under this legislation. 

Mr Prince:  That is not new law; that has always been the case. 

Mr McGINTY:  I have only 18 seconds left and the minister can comment after that.  It appears that the 
minister’s former law firm may be tainted because of Mr Jamieson’s connection as its practice is located in a part 
of the building - although a separate building - in which the minister has a share, perhaps through dividends that 
are paid to the minister or his family because of his involvement in Albany Finance Ltd. 

Mr PRINCE:  That is an awfully long bow. 

Mr McGinty:  Does the law cover it? 

Mr PRINCE:  I think the member’s imagination exceeds the law.  If Mr Jamieson has committed a criminal 
offence - 

Mr McGinty:  No, he does not need to have done that. 

Mr PRINCE:  Whether he has or not, he has appointed an insolvency expert who I understand is more likely than 
not to recommend a deed of assignment be entered into under part 10 of the Bankruptcy Act rather than a 
declaration of bankruptcy.  Either way, it will wind up as a total insolvency and a seizure of all his assets for the 
benefit of creditors and the distribution of a certain number of cents in the dollar.  That will relate to all property 
that he has acquired, whatever it may be, save tools of trade and some household furniture and so on.  Whether it 
be Jamieson or anybody else, that is the effect of part 10 of the Bankruptcy Act.   

I do not believe the fact that his business has a tenancy in a building built five years later by the accountants and 
others, in which I have never had an interest, has anything to do with it, to be blunt.  I am not sure who leased the 
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premises.  I believe Albany Finance leased them and Mr Jamieson operated from there as its manager.  I know 
he moved out of there when Albany Finance terminated his employment in May.  I think the company still 
carries on business from the same address; I am unsure and I do not intend to find out.  With regard to the 
income he then took for himself from his finance broking activities, has he enriched himself as a result of illegal 
activity? 

Mr McGinty:  I do not think he needs to. 

Mr PRINCE:  I realise that.  If he did, one could follow where the money went that he took for himself and that 
he then used to pay rent or used in some other way.  He paid rent to an organisation in which I have never had an 
interest.  He was the manager of a business in which I have shares. 

Mr McGinty:  He was paid by Albany Finance and that can be regarded as part of the building. 

Mr PRINCE:  Albany Finance is a non-listed public company.  I have 9 000 shares in it and he has significantly 
more than that.  His tainted money has not gone into Albany Finance, as far as I know.  I do not see a 
connection.  If somebody wants to have a look, that is entirely up to them; I have nothing to hide.  The company 
is perfectly open to investigation.  It does not worry me and I do not see why it should. 

Taking this matter out of the context of Jamieson, the same law applies to anybody else who is found in the same 
position, particularly in reference to fraud that has occurred over time.  Generally, if someone is a fraudulent 
business person, whether it be in real estate, finance, as a lawyer or as an accountant, those who innocently dealt 
with them are adequately covered by this legislation.  The member for Fremantle never practised as a lawyer, but 
he would know that has always been the case.  If, as a lawyer, one is asked to represent a person on a criminal 
charge, one asks, “How are you going to pay me?  I must be paid from a source that is unimpeachable.”  It is 
always a big flag to a lawyer, notwithstanding this legislation, otherwise he is likely to become an accessory. 

Mr McGinty:  Even more so now. 

Mr PRINCE:  A simple example is the bank robber who pays his lawyer with the robbery proceeds to defend 
him in court.  

It is never that simple, although with some clients it comes damn close. 

Mr McGinty:  All of the clean money is also liable to confiscation under this legislation once it becomes 
intermingled and is used for that purpose. 

Mr PRINCE:  Yes, it is, once it becomes intermingled.  However, this is not a new principle; it has been around 
for as long as I have been in practice, which is nearly 30 years.  That problem has always existed for lawyers.  I 
do not know whether other professional advisers, particularly accountants, or investment advisers or others, have 
ever taken much notice of it, to be honest.  The lawyers who practise in the criminal law area have always been 
aware of that as a distinct and particular problem. 

Mr McGINTY:  My last question relates to the interaction of this law with bankruptcy laws.  Yesterday, Graeme 
Grubb was in the court and received a sentence of 10 years’ imprisonment for his fraudulent behaviour. 

Mr Prince:  I think it is 40 months. 

Mr McGINTY:  Okay.  It seems to me that Mr Grubb has been carefully timing his bankruptcy to fit within the 
time frame that certain transactions can be traced, whether it be to fit within the six-month period in the course of 
normal business beyond which transactions cannot be challenged or whether it be the various two and five-year 
time frames.  He is more likely than not to have taken action to dispose of his assets, and that is why he has 
delayed his application for bankruptcy.  That is my suspicion.  I do not know that to be a fact, but it surprises me 
that he is trying to drag out the date on which he is declared bankrupt. 

Mr Prince:  I was not aware of that. 

Mr McGINTY:  That would be for a very obvious reason, namely, to fit within the time lines of the Bankruptcy 
Act, which we all understand.  Earlier, the minister made the comment about this legislation that there is no point 
pursuing a bankrupt.  I suggest to the minister that there is. 

Mr Prince:  Yes, if there has been some sort of sham enrichment. 

Mr McGINTY:  No, not even a sham enrichment.  It seems that this legislation can attach to and confiscate 
property that would be otherwise protected under the bankruptcy laws.  I am thinking particularly about a 
disposition in favour of a family trust, a wife or a child, which would otherwise be protected under the 
bankruptcy laws.  I think that is what Grubb is doing.  As I said, I do not have concrete evidence of that, but it 
does not make any sense for him to delay his declaration of bankruptcy until after his sentence.  Could the 
minister explain to the House the way in which this legislation can be used to confiscate assets of a bankrupt that 
would otherwise be protected under federal bankruptcy laws? 
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Mr PRINCE:  My adviser, who is a prosecutor, reminds me that if the circumstances the member outlined are 
correct and if an attempt has been made or is being made to preserve assets - in other words, an enrichment - 
which will come back when the bankruptcy period has expired, under this Bill we will look for a criminal benefit 
declaration regarding unexplained wealth, which will come into effect after the bankruptcy is finished.  In 
addition to that - this is going back a long way - I am pretty sure that there is still in the Property Law Act 1969 -  

Point of Order 

Mr WIESE:  I have grave concerns that the minister, as well as losing weight, is losing his voice.  I wonder 
whether he could speak a little closer to the microphone and speak into it.  I have no trouble hearing if he does 
that.  However, when he is swivelling around, it is difficult to hear him in the Chamber. 

The ACTING SPEAKER (Mr Masters):  I thank the member for Wagin.  I think that is a worthwhile instruction.  
I am having trouble hearing the minister as well. 

Debate Resumed 

Mr PRINCE:  I am sorry.  I think there is still a section in the Property Law Act 1969 that deals with transactions 
intended to defeat creditors.  I cannot remember the exact wording of it, and I do not know that it has often been 
used, but it renders those transactions invalid.  That is also capable of being used, irrespective of bankruptcy.  
The time limits in the Bankruptcy Act are not the only time limits that we can look at because, first, there is that 
property law statute section and, secondly, there is the ability under this Bill to seek a criminal benefit 
declaration and an unexplained wealth declaration corresponding to the commonwealth law so that the assets can 
be captured after a bankrupt has been discharged. 

Mr McGinty:  That is excellent.  I have no argument with that.  One thing that is annoying is when people put 
money into family trusts, just as Alan Bond did, and after they have served a term of bankruptcy they and their 
family live the high life. 

Mr PRINCE:  I agree.  Bond is only one example.  There are many other examples whereby a person comes out 
of his bankruptcy and is still able to live apparently extremely well, basically to the detriment of his creditors 
who are the people who have lost.  

Clause put and passed. 

Clauses 2 and 3 put and passed. 

Clause 4:  Confiscable property - synopsis - 
Mr McGINTY:  Will the minister explain to what paragraph (b) relates and where that differs from paragraph 
(d)?  To what instances will that relate? 

Mr PRINCE:  Clause 4(d) relates to a specific and identifiable piece of property, whatever that may be, real or 
personal.  Paragraph 4(b) concerns a dollar figure - a monetary value on property or on services.  Under 
paragraph (b), we are putting a dollar figure on services or property that have come and gone, or whatever the 
case may be, whereas paragraph (d) relates to something that is identifiable. 

Mr McGinty:  Can the minister make that specific for me so that I can understand the concept?  What sort of 
services is the minister talking about?  If somebody gives a person a free haircut -  

Mr PRINCE:  I suppose a good example would be the drug industry.  Somebody may have paid for a person to 
go to Singapore for a week’s holiday, all found - air fares, accommodation, and spending money.  That person 
has received that service, but there is nothing tangible that we can seize because the money has been spent and 
the person has had the benefit of it.  The person has had the personal experience and nothing more; there is 
nothing tangible as a result of it.  That is a classic example.  Obviously, paragraph (d) applies to the motor car, 
the house or whatever the case may be.   

Mr WIESE:  This is a very important clause.  We need an explanation of the depth and the reach of this 
legislation.  I refer to unexplained wealth.  As I understand it, if someone is 60 years old, we could look at 
property that was gifted or left in a will to that person 50 years ago. 

Mr Prince:  Yes. 

Mr WIESE:  The minister’s answer to that is that we can go back as far as possible.  It would be possible to go 
back 40 or 50 years.  That raises all the questions about how the values will be set.  Surely someone in the 
system must have made a decision on or discussed how values will be set in relation to that sort of property.   

Mr PRINCE:  We are talking about the principle.  The example of a will is a good one, but it is not new.  The 
principle is at least a thousand years old in English law, and probably has its origins somewhere in Roman law.  
If someone has derived property by criminal action and then gives it - either while they are still alive or when 
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they die - to someone else, it can still be seized.  This Bill deals with that as a matter of statute.  There is no 
problem with that.  The courts deal with past valued property all the time.  Obviously, they look for evidence of 
cost of acquisition and perhaps improvements to, say, real estate or otherwise.  They also look for evidence of 
the market value at the current time.  Those matters depend upon the facts of the case at the time.  I do not see 
any problem with this because the courts have been and are doing it on a daily basis. 

Mr WIESE:  The next area relates to crime-related properties.  I would like some idea of how far the legislation 
goes in relation to these areas.   

Mr Prince:  Are you talking about paragraph (d) relating to crime-derived property?  There is no mention of 
crime-related property in the clause. 

Mr WIESE:  My point could be picked up under paragraph (b) or paragraph (d).  Both apply.  I will relate to 
paragraph (b).  A person who is involved in crime may be renting vehicles and property for criminal purposes, 
and all his own property may be offshore.  The criminal may pay rent to the owner of a farm, warehouse or 
house that is then used for criminal activity.  In that circumstance will the money paid to the owner of the 
property be subject to confiscation; and if so, to what extent? 

Mr PRINCE:  The classic case - the police had a wonderful seizure of this type in the past week - is a rented 
house in which the power board is bridged and the whole place is full of hydroponically grown cannabis.  That is 
clear criminal activity from which the people renting the property presumably intended to derive a significant 
amount of money.  They were caught before they could.  However, the person who rented the house to the 
criminals had absolutely no idea the property was being used for criminal purposes.  In that circumstance I do 
not anticipate that the rent paid to the innocent landlord can be taken from him. 

Mr McGinty:  I do not think you are right.  Will you repeat that? 

Mr PRINCE:  The rent will not be taken from the innocent landlord, but the value of the criminal activity will be 
taken from the criminals.   

Mr McGinty:  If you confiscate the house - 

Mr PRINCE:  I am assuming the landlord is totally innocent.  The landlord can object to that confiscation and 
the objection should be upheld because he had no way of knowing what the property was being used for.  He 
simply received a reasonable rent and so on.  The value of what was done will be taken from the property of the 
criminal, who may well have other properties that are not crime derived against which the value can be taken. 

Have I explained that point adequately for the member for Wagin? 

Mr Wiese:  Yes. 

Mr PRINCE:  Let us put a culpable real estate agent between them.  The innocent landlord has a real estate agent 
who collects the rent and who knows what is going on.  One may deal with the real estate agent in a different 
manner from the innocent landlord.  In determining the criminal benefit and placing a dollar figure on it, one 
could perhaps take it from the real estate agent’s property as well as from the criminal’s property.  The 
calculation would be fairly complex. 

Mr McGinty:  The property would be seized unless that person in a reversal of onus could prove he was totally 
innocent.   

Mr PRINCE:  I am being a little cynical.  The prosecutor at the Table says we will not seize it from a perfectly 
innocent owner.  I have heard that one before!  I mean no offence.   

Let us look at the legislation.  The property is owned by the member for Fremantle and is in the hands of a real 
estate agent and rented out.  If it winds up used for illegal practices in growing cannabis, the member’s house is 
seized.  He could say that he knew nothing about that activity, and nor could he have known about it.  The agent 
did the inspection; the member received the money, and the agent sent bills that the member paid.  It is a normal 
situation.  The member would object, and I would expect his objection to be upheld.  He would be able to prove 
that he had no idea about the activity.  More likely than not, the house would be released.  However, the crime-
derived benefit to the criminal in carrying out the crime in the house, and possibly the real estate agent in 
handling that property, provided he had knowledge, could be satisfied against their property, even if the property 
is non-crime derived.  It could not be satisfied if they have no property. 

I contrast this with the Misuse of Drugs Act.  If a person is growing cannabis inside a rented house, the 
paraphernalia can be seized.  However, one cannot seize the house of an innocent landlord with no knowledge.  
Under this legislation, one could take the dollar value of the crime-derived benefit from a property the person 
growing the cannabis inherited from deceased parents.  It is totally non-crime derived; nevertheless, it could be 
taken.  
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Mr McGINTY: I will pose a question to enable the minister to complete the explanation.  That analysis breaks 
down when the rent is being paid with the proceeds of crime.  That rent is paid to the innocent landlord.  Does he 
lose any rights because he is the beneficiary of the proceeds of crime? 

Mr Prince:  No. 

Mr McGINTY:  I think he does.  Different rules apply to crime-derived property. 

Mr PRINCE:  There are different rules; we are confusing the two.   

Mr McGinty:  You refer to the application of the totality of the law. 

Mr PRINCE:  I refer to criminal benefit.  I will explain again the Misuse of Drugs Act:  Under that law one can 
take the hydroponics from the house or the car the person used to transfer stuff backwards and forwards.  
However, one cannot put a dollar value on the rental of the house and its use for that purpose and get some return 
for that activity.  One could do so under this Bill.  The person who protects his assets by renting the member for 
Fremantle's investment house will lose his or her assets, even though they may be totally non-crime-derived.  It 
may be an inheritance from deceased parents.  The wealth the person tried to derive for himself from criminal 
activity will be taken from him.  That returns to the original principle of the Bill:  It is directed to the material 
gain that the criminal intends to get, or has got, from criminal activity. 

Having just had the benefit of advice on this matter, the member for Fremantle is technically correct.  When 
crime-derived cash through dealing drugs is paid to buy the services of a lawyer, who should know, it can be 
taken from the lawyer; theoretically, it is the same with rental or mortgage payments to the bank. 

Mr McGinty interjected. 

Mr PRINCE:  It has always been the case that if one has reason to suspect, one will lose money. 

Mr McGinty:  It does not matter under this legislation. 

Mr PRINCE:  The member states that the dollar bill is marked “crime”; therefore, one traces it.  That is the 
member’s point, and I agree with him.  Theoretically, it means that the innocent landlord could have rent taken, 
or the bank could have mortgage payments taken.  The problem is that we are trying to write legislation that will 
not enable those who should know better to enrich themselves.  Whether that be the accountant, the lawyer or the 
car dealer who sells the car for cash, these people are put on notice to inquire.  That is what it comes down to.  
They should inquire anyway.  It is a rare criminal who sticks wealth under the bed and sits on it.  If one is to stop 
people deriving wealth from crime, one must stop them spending it and deriving that benefit from the crime. 

The member may not like this, but it relates to the discretion of the Director of Public Prosecutions to determine 
whether to recover money from the National Australia Bank that received mortgage payments, or from the 
member for Fremantle as the innocent landlord.  It is a matter of discretion for the DPP.  As a matter of good 
public policy, when no clear knowledge is in the innocent person’s mind, and nor could there be, a financial 
organisation or anyone else involved in retailing the product - be it a motor car or anything lesser - that person 
should not be on the wrong end of the application of this law. 

Mr McGinty:  The law does not state that.  You say that you would like the law to say that. 

Mr PRINCE:  The only way to achieve that end is to give discretion. 

Mr McGinty:  It is to be given to the Director of Public Prosecutions. 

Mr PRINCE:  The Minister for Police will not have the discretion; the Director of Public Prosecutions will have 
it. 

Mr McGinty:  I understand that the Attorney General wanted it, and I am pleased he will not have it. 

Mr PRINCE:  I agree.  Although to some extent the nature of the Attorney's office is outside the political arena, 
it is more appropriate that the discretion be in the hands of somebody with statutory independence.  The Director 
of Public Prosecutions is the best option.  The others are the Ombudsman and the Auditor General, so it must be 
with the DPP.  I have no problem with that.  I am always a little suspicious of discretion on the part of 
prosecutors.  I do not see how one can achieve the desired end otherwise.   

I repeat:  It would be good public policy for the Director of Public Prosecutions in published guidelines to 
express the view that action will not be taken when innocent third parties are recipients of crime-derived money.  

Mr McGINTY:  I pose two questions:  First, does the minister see a conflict with the Director of Public 
Prosecutions being both the prosecutor and the enforcer?  I do not quibble in the current structure about the 
appropriateness of the DPP’s office. 

Mr PRINCE:  Clearly, one could have that problem.  The Office of the Director of Public Prosecutions must 
address its collective mind to the question of prosecution and, at the same time, consider what can be done about 
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trying to seize crime-derived property.  There is no alternative way of doing this in my view and in the collective 
view of those who have worked on this measure for a long time.  In a sense, one must trust the corporate nature 
of the Office of the Director of Public Prosecutions to resolve those matters.  I would not have thought it would 
cause great difficulty on a practical basis. 

Mr McGINTY:  Secondly, can the minister name any other statute which contains something similar to this 
measure; that is, effectively imposing a very heavy sanction on someone caught by the legislation?  Although it 
is by way of confiscation of assets, it is analogous to a criminal penalty.  I do not refer to the prostitution 
example.  This legislation is cast more widely than the evil to which it is directed.  Generally speaking, certainty 
is found in the law when something is either an offence or not an offence.  I am finding it difficult to think of 
another circumstance.  This issue relates to the debate in which the member for Wagin and others have engaged, 
and the minister’s statements on several occasions; namely, it revolves around the discretion of the Director of 
Public Prosecutions whether to confiscate.  Once the process is started in the courts, it is mandatory confiscation. 

Mr Prince:  Subject to objection. 

Mr McGINTY:  The legislation is cast wider than it would ever be used.   Therefore, I suspect it will expose 
most citizens.  If someone claims a tax deduction to which he or she is not entitled on a tax return, he or she 
would be caught by the legislation. 

Mr Prince:  That might be an area for which something analogous is found in the tax assessment Act.  

Mr McGINTY:  We do not want to use the Al Capone way of dealing with people in charging them with income 
tax offences to obtain their property.  Is this legislation unique in that it will not be used to the extent that its 
provisions allow?   

Mr PRINCE:  It is unique in that it deals with the property and unexplained wealth of a declared drug trafficker; 
otherwise, it is not.  The New South Wales legislation covers all the other areas, including things like reversal of 
the onus of proof.  I have not read the RICO legislation in America for a long time, and I cannot remember what 
it provides.   

Mr McGinty:  Are there any other areas of Western Australian law to which this legislation is not intended to be 
applied? 

Mr PRINCE:  Not that I know of.  Some parts of the fisheries and heavy haulage legislation are a bit like this.  If 
a haulage firm is caught for the third time for having a vehicle that is overweight by a certain amount, the fine is 
astronomical and there is no discretion.   

Mr McGinty:  I was talking about the scope of the law rather than specific instances. 

Mr PRINCE:  No; and, as I said in my response in the second reading, "unique" is an overused and often 
misused word, but this legislation is unique in that for the first time that I know of, this Parliament is 
endeavouring to deal with the basic reason that people commit offences in the first place; namely, the acquisition 
of wealth.  We are endeavouring to take that wealth from those people so that they do not profit from their 
criminal activity, and so that we deter them and others from doing it.  I do not know of any other law which has 
ever tried to do that.  Our criminal law defines the criminal activity as the act or omission; it talks about the 
intention to commit the act or omission but not about the intention behind that act or omission, which is the 
acquisition of wealth; and it talks about the punishment for acting in that way.  We are trying in this legislation 
to get at the very reason that people become criminals, which is to derive the wealth of others illegally for their 
own enrichment.  I do not know of any other law like this.   

Mr WIESE:  The minister is getting close to addressing one of my concerns; namely, how far this legislation will 
reach.  If I understand the minister's response correctly, he is talking about a payment that has been made to an 
innocent third party, the example being a person who has unwittingly rented his property to a criminal and has 
received rent from moneys that have been derived from the proceeds of crime.   

Mr Prince:  The purchase of goods and services is a better example than rental moneys.  Think of it in the 
context of the purchase of a motor car.   

Mr WIESE:  I am trying to understand the extent to which innocent persons may be caught by this legislation.  A 
motor car is probably a good example, but I am talking about property.  A person may be lawfully renting his 
warehouse or farm to another person and be totally unaware that that person is using that property to commit an 
offence.  It appears from the minister's explanation that such an innocent person will be picked up by this 
legislation.  I envisage that the first thing that will happen is that a freezing order will be slapped on that 
warehouse or farm.  That need not be done by the Director of Public Prosecutions; a first-year constable who 
happened to be in the area when the drug seizure took place could initiate that process.  The Director of Public 
Prosecutions would then play a role in converting that freezing notice to a freezing order.  Could the DPP leave 
that person’s house out of any application for a freezing order and apply that order only to any other property 
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that might have been used for criminal activities?  It is likely that professional criminals will not own any 
property in their own right but will use only rented or leased property in which they have no benefit and which 
cannot be confiscated.  A lot of innocent people may be caught up in the processes that will result from this 
legislation, and that is what I am trying to ascertain.   

Mr PRINCE:  It is complex.  Clause 145 states -  

(1) For the purposes of this Act, a person has acquired a criminal benefit if -  

(a) any property . . .  was directly or indirectly acquired as a result of the person's 
involvement . . .  

We are talking only about the criminal.  A freezing order does not need to apply to all the property of the person, 
but it may; it will depend on the facts of the particular case.  In the case of a rental property and an innocent 
landlord, we would try to put a dollar value on the rental property rather than seize the rental property, because 
that would obviously be unfair and unjust to the innocent third party.  That dollar value would then become part 
of the freezing order on some other piece of property that the criminal had that might not have been criminally-
derived.  We might take part of the wealth that had been derived legitimately in order to satisfy the dollar value 
that was equivalent to the use of the property of that innocent person.   

Mr Wiese:  The minister is getting close to the matters that I am talking about.  Clause 149 states that any 
property is lawfully acquired only if any consideration given for the property or service was lawfully acquired; 
and if it was not lawfully acquired, then it would be unlawful.  

Mr PRINCE:  Clause 149 covers what one would call professional criminals who rapidly make sure they do not 
own anything.  They divest themselves of wealth to various members of their family and associates of theirs 
through companies and trusts, or simply through passing over cash to another person who then uses it to acquire 
things of value.  Clause 149 will deal with the situation in which someone who is living in reasonable comfort, 
or even luxury, in a house or apartment surrounded by expensive furniture and who does not own it or pay any 
rent for it says the service is being provided for his or her benefit by somebody who has no connection to the 
criminal money.  Clause 149 will capture that situation because any property, service, advantage or benefit must 
be lawfully acquired.  There must be some lawful reason for that service to be provided.  If there is no lawful 
reason for providing the service and adequate consideration has not been given - it cannot be some small amount 
of money and certainly not a peppercorn rent - the person living in the luxurious apartment house that is 
suspected of being provided by some organisation, and there is no other link than this, will have to justify that 
they have lawfully acquired the property.  We will be able to assess the dollar value of the property, if not get at 
the property.  That is part of the ability to trace what the criminal does with the proceeds, so that the divesting is 
not effective.  That is the case as long as the property is within this State and we can get evidence.  I freely 
concede it will be harder if the property is overseas.  Clause 156 provides for the effective control of property.  
That also melds into this clause.  

Mr McGINTY:  I was intrigued by what the minister related to us.  I want to make sure I understand the minister 
correctly.  If somebody provides a criminal with a house and a Mercedes - my good friend the member for 
Dawesville is impressed by people who drive big cars - and those sorts of things, they are confiscable against the 
third party, but not against the criminal? 

Mr PRINCE:  We have the capacity to trace the property, but it will depend on the evidence.   

Mr McGinty:  It can be confiscated from the third party, so the onus is reversed.  

Mr PRINCE:  We still need evidence.  The classic case - the member and I are no doubt thinking of the same 
person - is of an individual who lives an opulent lifestyle without any income at all; that is, unexplained wealth.  
We can catch them under clauses 143 and 144.   

Mr McGinty:  It is not their property.  

Mr PRINCE:  However, they are receiving a benefit - accommodation, the use of a vehicle, furniture, power, 
water, electricity, food and so forth - without paying.  That is part of the unexplained wealth.   

Mr McGinty:  So you confiscate the unexplained wealth, which might be a beach house in Mandurah? 

Mr PRINCE:  No.  We put a dollar value on that service.   

Mr McGinty:  They have no assets, so what is purpose of it?  It seems to be a nonsense.  

Mr PRINCE:  We put a dollar value on it and then we look for effective control.  It will depend on the facts and 
evidence in each case. 

Mr McGinty:  This is a weakness in the legislation.  If we want to seize the goods, they must have effective 
control over what belongs to a seemingly unrelated third party, their benefactor.   
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Mr PRINCE:  We are trying to protect the innocent third party at the same time as getting to the non-innocent 
third party.  We must establish that there is a benefit, which is the unexplained wealth.  The apartment is a 
classic case.  Even though it is owned by somebody else, if we can prove the individual has effective control we 
can go to court for an order to confiscate the property over which this individual has effective control.   

Mr McGinty:  This is a crucial issue.  I would like perhaps a more advised opinion on it, because it seems that it 
is a weakness if we cannot confiscate the house overlooking Cottesloe beach that is, for all practical purposes, 
legally the residence of the criminal, but is owned by someone else who may be their benefactor. 

Mr PRINCE:  We can if the facts allow us to bring a case to say the person has effective control. 

Mr Wiese:  Or you can establish a link between them.  

Mr PRINCE:  If we can establish a link we can show the flow of criminal money.   

Mr McGinty:  What if I do a Jurg Bollag and I say that I am a kind-hearted person who is letting him live there 
because he does not have any assets? 

Mr PRINCE:  That is difficult because he lives in Switzerland.  Let us deal with the Cottesloe beach house.  If a 
person lives there without paying any form of consideration for the benefit they are receiving, we would allege 
they have effective control.  Under the confiscable property declaration contained in clause 28(2) it is presumed 
the person effectively controls a property unless he establishes to the contrary.   

Mr McGinty:  Is it the tenant or the registered proprietor? 

Mr PRINCE:  It is the person who is in possession.   

Mr McGinty:  I am not sure that is right. 

Mr PRINCE:  It is for the purposes of this legislation.   

Mr McGinty:  The tenant is the person so deemed, and I use the term loosely. 

Mr PRINCE:  It is effective control if the person is in possession and is effectively operating as if he is the 
proprietor but is paying nothing or paying a sham amount.  The respondent to that is the titleholder.  The onus of 
proof will be on them to prove to the contrary.    

Mr KOBELKE:  How can we ensure the legislation is effective in its primary purpose to confiscate the assets of 
people who are involved in criminal activity?  The previous discussion was about the extent to which the 
legislation may capture innocent people and, therefore, the defences they would have.  I have a problem with 
that, particularly in respect of criminal benefits.  I could make no sense of it before the discussion started and 
although I have some understanding, I am still unclear about it.  The minister further confused me with some 
things he said or what he said was untrue.  I will put the discussion back in context.  Clause 4 refers to 
confiscable property to the extent that it is provided for in other parts of the Act.  Confiscable property has five 
definitions.  The definition of criminal benefits can be picked up in two subclauses of clause 145.  Subclause (1) 
reads -  

For the purposes of this Act, a person has acquired a criminal benefit if - 

(a) any property, service, advantage or benefit that is a constituent of the person’s wealth 
was directly or indirectly acquired as a result of the person’s involvement in the 
commission of a confiscation offence, whether or not the property, service, advantage 
or benefit was lawfully acquired; 

The minister emphasised the point that this paragraph relates only to a criminal person.  The minister referred 
several times to “a criminal person” not “a person”.  I know that is the intention but it is not the wording of the 
Bill.  If it means only the criminal person, it will depend on the exact interpretation that we put on the person’s 
involvement in the commission of a confiscation offence. 

Mr Prince:  The member for Wagin confused the first person with the second person when he said the first 
person may be a criminal and the second person may be innocent.  My point on the interpretation of the clause is 
that it is the same person when we talk about a criminal who acquires a criminal benefit. 

Mr KOBELKE:  In applying this provision - the minister is a lawyer and I am not - am I correct that the 
significance to be placed on the person’s involvement in the commission of a confiscation offence is 
fundamental to the identity of the person?  If it is, how is a court expected to interpret “involvement” of the 
person?  Let us take the example of a person who has leased a house to someone, perhaps through an agent, the 
house is turned into a drug factory for cultivating cannabis and there is then a bust.  That is all taken into account 
and the police ask the person who owns the house and, quite properly, check to see whether that person was 
associated with the crime.  In the example of someone who is totally innocent, both the agent who leased the 
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house and the owner have derived a benefit.  They are involved in the commission of an offence to the extent 
that they were involved in the property but they were not involved in any way in the production or distribution of 
the drugs and did not have knowledge of them.   

Mr Prince:  No. 

Mr KOBELKE:  Is it clear that “involved in the commission” cannot cover them simply because they had an 
interest or ownership in the property, as they are certainly involved in the investigation?  The police will want to 
question them.  

Mr Prince:  Yes, but that is after the criminal act has been committed. 

Mr KOBELKE:  That does not matter.  They were involved before as they owned or leased the property before 
the offence.  A critical point will be the interpretation that the court will place on the involvement in the 
commission of a confiscation offence.  “Involvement” has a range of meanings.  They are involved in that they 
owned or serviced the property.  Therefore, the police, in making their investigations, are likely to contact them, 
if only by a phone call, to ask who is the owner.  There is, therefore, a level of involvement.  Does the 
involvement have to be actually knowing about the offence or having reasonable grounds to be suspicious of an 
offence?  If not, and involvement means there must be hands-on involvement, the legislation will not catch the 
real criminals as it will be hard in some cases to prove direct involvement.  Perhaps the minister can explain the 
way in which the court will interpret “involvement in the commission of a confiscation offence”. 

Mr PRINCE:  Clause 141 defines “confiscation offence” which means an offence against a law punishable by 
imprisonment for two years or an offence otherwise prescribed.  Clause 145 refers to “involvement in the 
commission of a confiscation offence” which means someone who is involved in the offence, whatever the 
elements of that offence may need to be for an offence to be created in law; for example, under the Misuse of 
Drugs Act the possession and supply of drugs.  If the agent and the landlord had no involvement and no 
knowledge of the offence - nor could they be expected to have had - clearly they have no involvement and are 
not caught by this definition.  I speculated earlier, when talking with the member for Fremantle, that if a landlord 
with an investment property asks a real estate agent to look after it for him, he is totally innocent.  If the real 
estate agent should or does know what is going on, the real estate agent is caught in the commission of the 
offence of cultivation of cannabis, preparation of amphetamines, or whatever, in the house, and will be charged 
as an accessary, if not as a principal party.  In that sense, therefore, he can be got at.  However, the degree of 
involvement is not the innocent involvement; it must be involvement in the elements of the offence which, under 
clause 141, is the confiscation offence. 

Mr KOBELKE:  I thank the minister for putting that on the record to my satisfaction.  I move now to paragraph 
(b) of clause 145; that is, that the person has acquired a criminal benefit if the person has been involved in the 
commission of a confiscation offence, and any property, service, advantage or benefit that is a constituent of the 
person’s wealth was not lawfully acquired, whether or not the property, service, advantage or benefit was 
acquired as a result of the person’s involvement in the commission of the offence.  I have difficulty 
understanding that paragraph and how it would be interpreted. 
Mr Prince:  I will turn the parliamentary counsel loose on you in a moment! 
Mr KOBELKE:  It appears to me that this clause of the Bill is saying that other assets can be confiscated 
although they were not part of the offence.  Obviously it refers to something that is a part of the person’s wealth 
that was not lawfully acquired.  Is that different from the earlier part of the clause?  It appears that we are trying 
to double our efforts and I am unsure of what we pick up in addition.  The benefits that are the target of the 
confiscation offences may be related to other criminal activities that are not the subject of the investigation.  Is 
that what is being picked up by paragraph (b)? 
Mr Prince:  Yes. 
Mr KOBELKE:  I have a problem with the definition of “not lawfully acquired.”  It appears to be a circuitous 
definition in another clause, which I will deal with later, and I do not know its intention.  Leaving that aside for 
the moment, what additional matters are being picked up by this paragraph other than my suggestion of a 
different range of offences that are not offences at which the Bill is aimed, yet are picked up at the same time? 
Mr PRINCE:  The member is right, clause 145(1)(b) must be read carefully. 
Mr Kobelke:  I have read it carefully and I do not know what it means. 
Mr PRINCE:  A person has acquired a criminal benefit if that person has been involved in the commission of a 
confiscation offence - that is the first part of subclause (1)(b) - and any property, service, advantage or benefit 
that is part of that person’s wealth was not lawfully acquired but has nothing to do with that particular 
confiscation offence.   
I am trying to think of an example.  The amphetamine factory is probably the best one of which I can think.  A 
person has a criminal benefit, being the rental of his house, and that person commits a confiscable offence 
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because he is engaged in the preparation of drugs.  He also owns other property - a motor car, a flat, a house or 
whatever the case may be.  The question that is asked is:  “How was this lawfully acquired?”  If he cannot prove 
that it was lawfully acquired, the property is seized. 
Mr Kobelke:  I thought that would be covered by paragraph (a), which is unexplained wealth. 

Mr PRINCE:  I suppose in a sense it could be, but unexplained wealth is intended to be used when no offence 
can be laid at that individual’s feet.  That is more the case when the body of evidence collected over a period 
strongly suggests that the individual has an income derived from criminal activity because there is no other 
explanation.  We would say to that person, “Here is the wealth that we think has been accumulated as a result of 
that activity.”  We take the wealth, and the person must prove that he used lawful means to acquire it.  However, 
put that to one side.  In this situation, the individual is involved in an amphetamine factory.  That is a confiscable 
offence.  Clearly, we take all the goods involved with that.  We also put a dollar value on the rental of the house, 
and we look around for anything else that we can take which may have been lawfully acquired.  The inheritance 
from the maiden aunt is a classic example of something lawfully acquired.  Okay, we can put that dollar value of 
the rental property benefit against the maiden aunt’s inheritance and take that.  There are other things that this 
person has, whether they be a motor car, some form of accommodation or whatever the case may be, which were 
not lawfully acquired and were not related to the amphetamine factory.  We will seize them.  The person must 
explain otherwise.  We are talking about the definition of criminal benefit.  It is not limited to the benefit derived 
from that offence, that amphetamine factory; it can extend to other activity in which property has been acquired 
other than by lawful means.  Does that help? 
Mr KOBELKE:  Yes.  I would like an explanation of clause 4(d), which relates to crime-derived property.  For 
that, we look to clause 148.  From my reading of clause 148(2)(d), it appears that included in the crime-derived 
property is any wealth or funds derived by selling one’s story if one was a criminal. 
Mr Prince:  Absolutely right, yes - spot on. 
Mr KOBELKE:  I certainly support that.  However, from my reading of it, I am not clear whether the timing of 
the acquisition of such wealth or assets is adequately covered. 

Mr Prince:  Any time. 

Mr KOBELKE:  Therefore, a person may be charged.  There may be some notoriety surrounding that or 
coverage of the matter.  The person therefore goes to a media outlet and receives a form of payment for the story.  
If this legislation were applied afterwards, clearly that payment would be caught.  What would be the situation if 
the provisions of this legislation were already put in train against such a person prior to his selling the story?  
Does the same action carry through, or must a separate action be initiated later to pick it up after the event? 

Mr PRINCE:  One would have to initiate a separate action because there would be nothing to act upon until 
property was created by the contract to sell the story.  I will give the extreme example.  A person may commit a 
horrendous crime - say, wilful murder - for which he winds up serving 25 or 30 years in jail.  He comes out.  The 
offence was a long time in the past.  That person tells his story, and a media outlet is prepared to pay him money 
to do it.  We catch it.  In other words, it does not matter whether it is a sale that is fairly proximate to the crime 
time-wise or whether it is half a lifetime later; we catch it.  The principle is that the person should not benefit 
from his criminal activity. 

Mr Kobelke:  Is there any way in which the legislation would impact upon the property or assets of the television 
station or media outlet that pays the money and is therefore seen to have derived a benefit? 

Mr PRINCE:  No, and clearly this does not prevent, for example, a storyteller writing the story.  That is a 
perfectly legitimate exercise.  I suppose Martin Bryant is a case in point.  If he were to ever attempt to publish in 
Western Australia, we would seize any benefit that would otherwise flow to him.  Paul Barry on Bond is a 
classic example.  That is not caught because he is a storyteller telling a story, however factual or otherwise it 
may be.  We cannot take anything from that author, publisher, television station or whatever the case may be, 
and we should not.  We are trying to ensure that the criminal does not benefit. 

Mr Kobelke:  I understand that. 

Mr PRINCE:  I am not suggesting for one moment that Mr Barry has paid anything to Mr Bond for the privilege 
of writing the story.  I think it is highly unlikely that he did.  However, if the storywriter had made a payment to 
the subject of the story, that would be caught. 

Mr Kobelke:  Which of the five paragraphs in clause 4 would cover that?  A journalist may make a payment to 
the person who was responsible for the crime, perhaps without any publicity in an attempt to keep it quiet.  The 
journalist may have indicated that it was his story, but someone got wind that a payment was made.  Under 
which paragraph -  
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Mr PRINCE:  That would be covered by clause 148(2)(d).  What will be provided to the subject of the story, the 
criminal - money?  If the criminal receives money and spends it, there should be property to show for it.  He is 
sitting on it; it is money.  Either way, it is something tangible that we can get at.  If that person winds up being 
provided with accommodation or something like that, again it is a criminal benefit and we can get at that.  Even 
if it is a quiet payment and there is no publicity about it at the time, it is highly unlikely that the criminal person 
will be able to sit on that money, in cash or in kind, without somebody finding out.  Writing this into the law 
surely will send a very strong message, not to the legitimate media outlets but to those who engage in 
chequebook journalism, as well as those who seek to buy a story from a notorious criminal - the O.J. Simpson 
type of thing - that they cannot do that.  Although they might not wind up being penalised, the subject of the 
story will be.  Effectively, it is against the law to do this.  In this State I want to see that, and I imagine that 
everybody else does too. 

Debate adjourned, pursuant to standing orders.  
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